Supreme Court to Address FWS Designation of Critical Habitat Under the ESA
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Last week the Supreme Court granted certiorari to hear Weyerhauser v. U.S. Fish and Wildlife
Service, following denial of a rehearing en banc in the Fifth Circuit Court of Appeals. The two
issues before the court bear upon the U.S. Department of the Interior’s administration of the
Endangered Species Act (ESA). First, the court will consider whether the Department of the
Interior, acting through the U.S. Fish and Wildlife Service (service), exceeded its regulatory
authority under the ESA by designating as critical habitat certain land that has not been inhabited
by the endangered species at issue for several decades and would not provide suitable habitat for
the species in its present condition. Second, the court will consider whether the service’s decision
not to exclude land from a critical habitat designation based on the economic impact of such
designation is subject to judicial review.

The Dusky Gopher Frog

The service listed the dusky gopher frog as an endangered species in 2001. The frog had
historically inhabited Alabama, Louisiana and Mississippi, but by the time of listing the service
had identified only one population of approximately 100 frogs in one pond in Mississippi. The
service found that the species was particularly threatened by the destruction of its habitat.

When adding a species to the endangered species list, “to the maximum extent prudent and
determinable” the agency “shall ... designate any habitat of such species which is then
considered to be critical habitat,” 16 U.S.C. Section 1533(a)(3). The designation of critical
habitat is to be made “on the basis of the best scientific data available and after taking into
consideration the economic impact, the impact on national security, and any other relevant
impact.” The service identified three features needed to “sustain the essential life history
functions of the frog: ‘ephemeral’ (i.e., seasonally existing) ponds necessary for the frog’s
breeding; upland forested nonbreeding habitat; and upland connectivity habitat between breeding
and nonbreeding habitats.”

Between the time the service designated the frog endangered and when it commenced the critical
habitat rulemaking, two additional small populations of frogs had been established near the
initial pond in Mississippi. To account for the risk of extinction caused by the proximity of the
occupied sites, the service proposed to also designate areas that were unoccupied by the frog. In
the proposed rule, each of the unoccupied areas so designated were within four counties in
Mississippi.

The public reviewed the service’s determination during the notice and comment period, and six
dusky gopher frog and conservation-biology experts conducted a peer review. The reviewers
unanimously agreed that the restricted range of the initial critical habitat designation was
inadequate to protect against random, localized occurrences such as drought and disease. At the
panel’s recommendation, the service began to “look within the species’ historic range outside the
state of Mississippi for additional habitat for the designation.” The service focused on identifying
breeding grounds because of the “rarity” of “open-canopied, isolated, ephemeral ponds within
the historic range of the dusky gopher frog.” The service discovered a site in Louisiana (the site)



that the frogs last inhabited in 1965 that contained five ephemeral ponds “intact and of
remarkable quality.” Although the Service noted the upland habitat in its current condition would
not be suitable for the frog, it found the areas suitable for potential restoration. In June 2012, the
service included the Site in its designation of critical habitat, finding it “essential for the
conservation of the species.” See 16 U.S.C. Section 1532(5)(A)(ii) (defining “critical habitat” to
include “specific areas outside the geographical area occupied by the species at the time it is
listed ... upon a determination by the Secretary that such areas are essential for the conservation
of the species.).

The site is a 1,544-acre tract of land in St. Tammany Parish in Louisiana. The petitioners in this
case collectively own all of the site and intend to use it for residential and commercial
development and timber operations. The landowners assert two reasons the ESA prohibits the
service from designating the site as critical habitat. First, to constitute “critical habitat” such area
must be the species’ habitat. See 16 U.S.C. Section 1533(a)(3)(A)(i) (“designate any habitat ...
which is then considered to be critical habitat.”). Second, in their view, the service acted
arbitrarily and capriciously when it designated the Site as critical habitat because the site is
neither suitable frog habitat without significant modification nor essential for the conservation of
the frog.

Supported by its extensive administrative record upon which it based its critical habitat
designation, the service disagrees with the landowners. According to the service, because
Congress did not define the word “essential” in the ESA, a court must afford Chevron deference
to the service’s interpretation of the term. As such, a court’s standard of review is whether the
agency’s action was arbitrary and capricious or based upon an unreasonable interpretation of the
statute.

The service’s position may cause the court to re-examine its Chevron holding. As the U.S. Court
of Appeals for the Fifth Circuit explained, “where, as here, an agency’s decision qualifies for
Chevron deference, we will accept the agency’s reasonable construction of an ambiguous statute
that the agency is charged with administering,” as in Markle Interests v. U.S. Fish and Wildlife
Service 827, F.3d 452, 468 (5th Cir. 2016) (citation omitted). Justice Neil Gorsuch has been a
vocal opponent of Chevron deference, and this case could present an opportunity to restrict the
flexibility afforded federal agencies, see Gutierrez-Brizuela v. Lynch, 834 F.3d 1142 (10th Cir.
2016) (J. Gorsuch, concurring) (“There’s an elephant in the room with us today. We have
studiously attempted to work our way around it an even left it unremarked. But that fact is
Chevron and Brand X permit executive bureaucracies to swallow huge amount of core judicial
and legislative power and concentrate federal power in a way that seems more than a little
difficult to square with the Constitution of the framers’ design. Maybe the time has come to face
the behemoth.”).

Economic Impact

The ESA requires the service to “take into consideration the economic impact ... of specifying
any particular area as critical habitat.” To satisfy this obligation, the service commissioned an

economic report to develop three impact scenarios. The scenarios revealed a potential economic
impact ranging on the site from $0 to $33.9 million over a period of 20 years, depending on the



nature of any future development plans, whether any federal approvals will be required, and, if
so, any limits imposed.

The range of potential economic impact is large because a critical habitat designation does not
impose any obligations directly on a private landowner. Rather, the designation imposes
obligations on federal agencies to “insure that any action authorized, funded, or carried out by
such agency . . . is not likely to . . . result in the destruction or adverse modification of the
designated critical habitat.” If, for example, the landowners seek a permit under the Clean Water
Act, the Environmental Protection Agency will need to consult with the service to determine if
any restrictions are required on the permit to protect the critical habitat. Until the restrictions are
known, the economic impact cannot be determined with precision.

Following consideration of economic impact, the service “may exclude any area from critical
habitat if it determines that the benefits of such exclusion outweigh the benefits of specifying
such area as part of the critical habitat.” The service contends that once it considers economic
impact, its decision not to exclude an area is discretionary and therefore not judicially reviewable
under the Administrative Procedure Act. An action is committed to agency discretion when there
is no “meaningful standard against which to judge the agency’s exercise of discretion,” as

in Heckler v. Chaney, 470 U.S. 821, 830 (1985). The court of appeals held that “the section
established a discretionary process by which the service may exclude areas from designation, but
it does not articulate a standard governing when the service must exclude an area from
designation.” If, on the other hand, the court is to accept the landowners’ position that abuse of
discretion can always provide a meaningful standard, previously unreviewable administrative
decisions may become subject to judicial review.

*Mark L. Greenfogel is an associate at Warren Environmental Counsel, an environmental and
water resources law practice. He can be reached at mgreenfogel@warrenenvcounsel.com.
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